Employee   activity  which   is   protected  by   the  Act   is   set   forth   in
section  105(c)(l),   and   includes;

"...   a  complaint   notifying   the  operator   or   the  operator's
agent   ...   of   an   alleged   danger  or   safety  or health  violation
in   a coal   or  other mine,   ...   or because  of  the exercise by
such miner   ...   on behalf of himself or others of any  statutory
right   afforded  by   this   Act."

Complainant   testified   that  he  had made  complaints   at   safety meetings
at   some   time  prior   to   the  date  of   the  accident   in  regard   to   the manner  in
which   the   trucks   dumped  ore   at   the   primary  crusher.     His   testimony was   that
he  had   told  his   foreman   that   it   was   dangerous  dumping  "two  trVucks   at   a
time."     Another  driver  had made  a written  safety  suggestion  to Respondent
on March   13,   1979,   suggesting  that   the  truck  in  the  south  bay  finish
dumping   its   load   of  ore  before   another  truck  pulled   into  the  north bay.
This   suggestion  had  been  rejected  by  Respondent   on May  9,   1979,
approximately   four  months   before   the   accident   occurred.     Had   the   suggestion
been   followed   there  would  have  been  no  truck  unloading  or   in  the  south  bay
when Complainant   attempted  to  back his   truck  into   the north  bay.     Thus,   the
accident   could have  been prevented had  the   suggestion been followed.

When Complainant  made  his   complaint,   notifying his   foreman  at   the
safety meetings   of   the   alleged  danger  in  the  ore dumping  procedure  at   the
primary  crusher,   he  was   engaged   in  protected  activity.     However,   there   is
no  evidence   that   the   termination  of Complainant's  employment  was motivated
in  any  part  by   that   protected   activity.

Respondent   presented   evidence   that,   in  addition   to   the   accident   of
September  6,   1979,   Complainant  had   an  accident  on January 31,   1979,   while
operating  a  truck.     He  had   failed   to   look  into his   rear view mirror   and had
backed   into   another   truck near  the  primary crusher.     On  another occasion,
while  operating  a   truck  loaded  with  ore,   Complainant   accidently backed   the
truck  through   a berm.     The  berm was   in  place   in order  to  protect  personnel
and  equipment   from  falling  approximately 100 to  150  feet  downward   into a
dump  or  canyon.     After  backing  through  the  berm  the   truck came   to  rest  with
the  rear  wheels  hanging over   the   edge  of  the  dump  and   the   front  wheels  up
off   the  ground.     The  bottom of  the   truck was   resting on   its   fuel   tanks.
Respondent   argued   that   Complainant's  employment was  terminated   for  these
reasons.

Complainant   stated  at   the hearing  that he   felt  he had been
discriminated   against   in  that  he  was   fired   for  a  truck  accident  even  though
other  drivers  had   the   same   type  of  accidents   and   they were  not   fired.
Assuming  Complainant's   contention  is   true,   there  was,   however,   no evidence
produced   at   the  hearing  to  show  that  Complainant's   termination of
employment   by   the  Respondent  was motivated   in  any part   by Complainant's
protected   activity  of making  a  safety complaint  or  suggestion   in  regard   to
the manner  and  order  in which  trucks  dump  their ore  at   the primary crusher.
I  conclude   that   Complainant's  employment  was   terminated because  Respondent
had  some   doubts   about  Complainant's   ability   to   safely operate  a haul   truck
and   that   Complainant   was   not   fired  because he had made   safety  complaints  or
had  engaged   in  protected   activity.
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